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Abstract

This article examines the impact and scope of the decision in the case of The New York State
Rifle & Pistol Association v. Bruen on American firearm licensing and the future of gun
ownership in the United States. It argues that the decision in Bruen fundamentally altered Second
Amendment jurisprudence by applying a historical-tradition test that casts doubt on firearm
licensing systems in States across the country, while also calling into question the validity of
gun-free zones in traditionally understood "sensitive places.” This article also explores the
impacts of the Bruen decision on a proposed New Hampshire statute aimed at eliminating gun-
free zones on college campuses. It will then examine how the new historical-tradition framework
established in Bruen may contribute to the deregulation of previously regulated spaces of firearm
possession. Finally, it will dive into the pending case of Wolford v. Lopez, which features
concerns over private property rights in an increasingly accepting nation regarding firearm
ownership and possession. Ultimately, this article establishes that post-Bruen Jurisprudence has
and will continue to make fundamental changes regarding the Second Amendment of the United
States, producing broader firearm rights and raising questions on the limits of historical-tradition
reasoning.

Article/Case Notes
I. Introduction

The Supreme Court's decision in New York State Rifle & Pistol Association v. Bruen
marked a culminating moment in American Second Amendment jurisprudence. Through a
determined rejection of the original two-step framework that relied on both history and means-
end scrutiny, the Court has approved a massive expansion of gun rights. The new test relies
exclusively on historical tradition and has cast doubt on previously established gun regulations
by declaring restrictions on firearms are only constitutional if they are consistent with the
nation’s historical understanding of firearm ownership. '

The shift in firearm licensing policy has had immediate impacts nationwide. For starters,
the once established “may issue” licensing systems adopted by dozens of states suddenly became
null and void.? The decisive impacts put forward by Bruen are that may-issue licensing systems,

T New York State Rifle & Pistol Ass’n v. Bruen, 597 U.S. 1, 2 (2022).
21d. at 80



which give discretion to the licensure are now unconstitutional under the law.* This
abandonment of “may-issue” licensing has opened the door to increased firearm ownership, as
states that previously licensed on a “may issue” basis now must issue on a “shall issue” basis.*
This article explores the ever-evolving nature of firearm ownership in a post-Bruen and now
“shall issue” society. Special attention is then given to the historical-tradition test and the carve-
outs for historically "sensitive zones,” and specifically, how New Hampshire state law is
challenging this standard.” Additionally, this article will explore the pending conflict between
private property rights and gun ownership in the upcoming case Wolford v. Lopez that is set to be
decided in June 2026.5 Taken together, these developments in Second Amendment jurisprudence
reflect the changing nature of gun ownership in a post-Bruen America.

II. Background

A: The Pre-Bruen Framework

As noted previously, the framework prior to Bruen featured a two-step approach that
included both history and means-end scrutiny.” This approach allowed states to apply what was
once known as a “may issue” licensing program, which gave discretion to licensing officials and
effectively prevented most of the general population from obtaining a concealed carry permit.®
These “may issue” licensing programs often require applicants to demonstrate a special need for
self-defense beyond what ordinary people may experience.’ This form of licensing was
traditionally warranted under the means-end scrutiny applied to firearm ownership post-Heller,
which allowed state governments to balance safety concerns with other governmental interests in
licensing procedures. '

B: The Bruen Decision
In New York State Rifle & Pistol Association v. Bruen, the Supreme Court fundamentally

rejected this approach to firearm licensing. The majority opinion, authored by Justice Thomas,
established a new test, abandoning the balance of history and means-end scrutiny in favor of a
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historical-tradition test.!' The historical-tradition test, in short, establishes the idea that in order
for a right to be protected by the Constitution, there must be consistent evidence showing
protection of that right throughout American history. Furthermore, to pass a regulation on a
protected right, the government must show a pattern of historical traditions in support of its
regulation. The baseline result of this test is that any firearm regulation that does not align with
the historical tradition of American firearms is now unconstitutional.

A major change resulting from this new test was the consequential invalidation of “may
issue” licensing in favor of “shall issue” systems. The Court's decision affirmed the core right to
self-defense that had been established in both Heller and McDonald, before its largest expansion
in Bruen."? The simple effect of this change is that licensing officials can no longer exercise
discretion when issuing concealed carry permits to applicants. What was once an added safety
measure, requiring a true cause for concealed carry, has now been deemed inconsistent with the
historical tradition of firearm regulations and thus is now unconstitutional.!® To be clear, states
are generally allowed to place certain statutory requirements for acquiring a concealed carry
permit, such as age and safety certification; however, post-Bruen, those who meet these
guidelines shall be issued a license to carry, regardless of a demonstrated need.!

Despite these massive changes to firearm regulations, the majority insisted on the
development of a “sensitive places” doctrine aimed at limiting the possession of firearms in
historically sensitive places. While this element of Bruen upholds bans regarding the possession
of firearms at places like courthouses, schools, and other government buildings, its framework
remains deeply troublesome.!> Because of the vagueness granted under the historical-tradition
test, the door is now open to challenges over what should be considered a “sensitive place.”

While licensing changes receive all the attention in the aftermath of Bruen, the sensitive
places doctrine continues to fly under the radar as challenges to location-based firearm bans have
sprouted across the nation.

Sensitive Places According to State and Federal Legislatures

Post-Bruen America has witnessed a massive change in gun culture and regulations
across the nation. Simultaneously, Pro-Second Amendment states have jumped at the opportunity
to further expand their citizens' right to carry. New Hampshire is the most recent in a string of
many states to propose a change to what is considered a “sensitive place”, as the recently
proposed House Bill 1793 labels state universities as legal carry areas.'® Although schools have
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historically been understood as gun-free zones, the framework established by Bruen requires
governments to prove a historical tradition of regulation to hold up. Regarding New Hampshire's
new proposal, unlike grade schools, which have historically been held as gun-free zones due to
the presence of children and a demand for heightened scrutiny, colleges and universities may
present differently. On state campuses, the presence of adults rather than children, in
combination with the more public standing of college campuses, may provide enough
justification to allow this bill to pass.'” Policy proposals like New Hampshire's have cropped up
across the country in the aftermath of Bruen, and it begs the question of how far the historical-
tradition test is willing to bend.

Proponents of the New Hampshire Bill, and others like it, argue that the historical
tradition of firearm regulations provides no evidence backing a ban on firearm possession at state
colleges.' This stance is widely held in jurisdictions across the country, and, given that banning
firearms on campus has not been consistent throughout American history, these challenges do
have merit under the Bruen ruling."

On the other hand, critics of the New Hampshire bill and others like it argue that,
regardless of historical tradition, the evidence surrounding the impact of firearms on campuses is
so overwhelming that continued prohibition is required to ensure student safety.”” Beyond a state-
by-state examination of sensitive places, a recent surge in federal legislative proposals has been
introduced following the Bruen decision. Among this recent surge is Representative Thomas
Massie's proposal to repeal the Gun-Free School Zone Act of 1990.%' Proposed in late 2025, this
measure would eliminate any federal punishment for possession of a firearm on campus and
would allow for decisions on concealed carry to be made on a case-by-case basis.*

Perhaps the most overlooked aspect of the Bruen decision is the inconsistency among
lower courts in determining what constitutes a historical tradition. State cases like Rigby v.
Jennings, United States v. Quiroz, and Antonyuk v. Bruen all represent difficulties state courts
encounter when interpreting the Second Amendment post-Bruen.” Across all three cases, it is
clear that the historical-tradition framework established by the majority in Bruen has led courts
down an increasingly complex rabbit hole, allowing for inconsistent case outcomes with weak
justifications. What remains clear post-Bruen is that firearm possession is becoming increasingly
protected, although many states continue to resist this trend.
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State Backlash

Even though Bruen has encouraged a wave of pro-Second Amendment legislation and
rhetoric, not every jurisdiction has embraced this change. States like Massachusetts, California,
and Hawaii have introduced bills of their own to limit the influence of the Bruen decision. For
instance, in early 2024, the Massachusetts state legislature passed the SAFER Act, which aims to
enshrine gun-free zones in law, limit the possession of ghost guns, and ban the sale of many
popular concealed-carry firearms in the State of Massachusetts.** Further, other states, such as
New Jersey, New York, and Connecticut, have passed legislation banning or heavily restricting
certain types of magazines designed for popular concealed-carry firearms.” Some states, like
Hawaii, have even gone as far as banning firearm possession on private property without the
explicit consent of the property owner. Though proponents of these laws argue that they align
with the historical framework Bruen describes, they further advocate for the interest of public
safety. For many involved, the prohibition of certain firearms and magazine sizes, and continued
efforts to restrict concealed carry on both private and public property, represent a clear departure
from the intent of the Second Amendment. This ongoing wave of resistance to the changes made
in Bruen represents the basis of lawsuits across the country, most notably the pending Supreme
Court case Wilford v. Lopez.

Current Litigation

The pending case Wilford v. Lopez represents one of the largest debates among
policymakers and judges being held right now. The legal question here is whether a law
prohibiting concealed carry in private places that are open to the public violates the Second
Amendment.*® As it currently stands, states like California and Hawaii have passed laws
allowing property owners to create restrictions on firearm possession on their publicly accessible
property.”” Here, proponents of a stronger right to bear arms argue that banning concealed carry
on private property violates the Constitution, as it mandates permission to exercise a
fundamental right. Further, it is argued that restrictions on private property are deeply misaligned
with the historical-tradition test established by Bruen. On the other hand, supporters of the ban
argue that it is important for property owners to be able to control what happens on their own
property.” The coming decision in Wolford will have far-reaching implications across the country
and will no doubt significantly alter the relationship between private property and firearm
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possession. Based on the current wave of Second Amendment expansion upheld by the Court
since 2008, the adoption of the historical-tradition test in Bruen, and the line of questioning in
oral arguments, it is increasingly likely that further Second Amendment expansion is on the

way.”

Conclusion

Post-Bruen firearm regulation has resulted in a vast expansion of gun rights and
uncertainty going forward. By replacing the means-end scrutiny test with the historical-tradition
test, Bruen has fundamentally reshaped the legal landscape regarding concealed carry. The
elimination of “may issue” licensing systems in combination with renewed challenges to
"sensitive places” represents the evolution of interpretation of the Second Amendment in
Constitutional law. Cases like Wolford and legislation surrounding concealed-carry locations are
just beginning to work their way through the legal system, and only time will tell where they will
lead. Ultimately, the future of firearm regulations rests on how the Bruen framework will be
interpreted and applied. If historical tradition is broadly adopted to assess the legitimacy of gun-
free courthouses and schools, major changes will be made. What is clear in the meantime though,
is that the Second Amendment has entered uncharted territory in U.S constitutional law, and its
impacts will shape American life for many generations to come.
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